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	Guardian ad litem Duties — Respondent Rights

	Background

	Because of differences between Guardian statutes, 33-1-101, et seq., and Juvenile statutes, 37-1-101, et. seq., there is some confusion about the role of a guardian ad litem (“GAL”). 

	Juvenile Statutes
	Juvenile statutes do not apply in guardianship and conservatorship proceedings. Winchester v. Little, 996 S.W.2d 818, cert. den. 120 S.Ct 543, 528 U.S. 1026, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 7889 (1999). 

	
	Under Juvenile statutes there are certain rights to have appointed counsel. 37-1-126. There are provisions for a GAL and a non-lawyer Court Appointed Special Advocate (“CASA”). Neither the GAL nor the CASA are required to be attorneys, although the GAL must have training in that role prior to appointment, and the CASA must be trained in the standards of the Tennessee Court Appointed Special Advocates Association. The CASA is required to act in the best interest of the juvenile before, during, and after court proceedings and is responsible to conduct an investigation and report to the Court recommendations pertaining to the juvenile’s welfare as the Court may direct. 37-1-149. 

	Guardian Statutes
	The Guardian GAL is required to be an attorney unless there are insufficient lawyers available. 34-1-107(c). 

	
	The GAL’s duties are set out in 34-1-107(d) and (f), which specifically state that the GAL is not an advocate for Respondent or any other party. The GAL does not have the authority to file pleadings on behalf of Respondent. If Respondent wants to contest any portion of the proceeding and if the GAL’s opinion is that it is in the best interests of Respondent to have legal counsel, then it is the duty of the GAL to request appointment of an Attorney ad litem (“AAL”). 34-1-107(f)(1)(B). The Court determines if such counsel is to be appointed. 34-1-101(2). 

	
	GAL
	vs
	AAL

	
	The GAL is there to determine

what is best for Respondent’s welfare.
	
	The AAL is Respondent’s advocate to contest the objected-to portions of the proceedings without regard to Respondent’s welfare.

	As a GAL:

	You must read and be knowledgeable of appropriate statutes, rules, and regulations regarding your duties as GAL.

	You owe a duty to the court to impartially investigate the facts and make a report and recommendations to the court. You serve as an agent of the court, and are not an advocate for Respondent or any other party. 34-1-107(d)(1).

	You must verify that Respondent and each other person required to be served or notified was served or notified. 34-1-107(d)(2)(A).

	You must consult with Respondent in person as soon as possible after appointment. 34-1-107(d)(2)(B).

	If possible, you must explain

in language understandable

to Respondent the following:

34-1-107(d)(2)(C).
	(i) Substance of the petition;
(ii) Nature of the proceedings;
(iii) Respondent's right to protest the petition;
(iv) Identity of the proposed fiduciary; and
(v) Respondent's rights as set forth in 34-3-106.

	You must make a report and recommendations to the court concerning the issues of:

34-1-107(d)(2)(D).
	(i) Whether a fiduciary should be appointed for Respondent;
(ii) If a fiduciary should be appointed, whether the proposed fiduciary is the appropriate person to be appointed; and

(iii) Any other matters as directed by the court.


	You must investigate the physical and mental capabilities of Respondent. Your investigation must include:

34-1-107(d)(3)
	(i) An in-person interview with Respondent; and

	
	(ii) A review of the sworn report required by § 34-3-105 to verify that the sworn statement contains:
	(a) A detailed description of the respondent's physical or mental conditions or both that may render the respondent a person with a disability; and

(b) A detailed description of how the respondent's physical or mental conditions or both may impair the respondent's ability to function normally.

	If a fiduciary is needed to manage Respondent's property, you must investigate the: 

(A) Nature and extent of Respondent's property; and

(B) Financial capabilities and integrity of the proposed fiduciary. In evaluating the financial capabilities of the proposed fiduciary, you may take such actions as directed by the court and as you deem necessary, which may include but are not limited to:

	
	(i) Obtaining and reviewing the proposed fiduciary's credit report;

(ii) Inquiring into whether and to what extent the proposed fiduciary has previous experience in managing assets of the same or similar type and value as the respondent's assets;

(iii) Inquiring into how the proposed fiduciary plans to manage Respondent's assets;

(iv) Inquiring into whether the proposed fiduciary has previously borrowed funds from or received any financial assistance or benefits from Respondent; and

(v) Interview any persons with knowledge and review any documents pertinent to the financial capabilities and integrity of the proposed fiduciary. 34-1-107(d)(4)

	The order appointing you as GAL must authorize your access to Respondent’s records in any financial institution, to review medical records, and permit you to discuss Respondent's physical and mental conditions with any physician, psychologist or other health care provider who may have pertinent information. 34-1-107(e)

	You must make a written report to the court at least 3 days prior to the hearing, which time period the court may waive. Your report must provide the court with the results of your investigation. Your report must specifically state: 
( Whether Respondent wants to contest: (i) the need for a fiduciary; (ii) the person to be the fiduciary; or (iii) Neither. 34-1-107(f)(1)(A)

(If Respondent wants to contest any portion of the proceeding, and in your opinion Respondent should be able to contest, you must identify Respondent’s counsel or indicate there is none and request appointment of an AAL

34-1-107(f)(1)(B)

( Whether you think a fiduciary should be appointed and, if so, whether: (A) the proposed fiduciary should be appointed; or (B) someone else, identified by you, should be appointed; 34-1-107(f)(2)

( Whether you think the proposed property management plan should be adopted and, if not, what changes should be considered. 34-1-107(f)(3) 

( Whether Respondent will attend the hearing and, if, in your opinion, it is not in Respondent's best interest to attend and why.

	Unless the court orders otherwise, you will have no continuing duty once an order has been entered disposing of the petition that caused your appointment. 34-1-107(g)

	When investigating financial records of Respondent, the you will be the customer within the meaning set forth in title 45, chapter 10, known as the Financial Records Privacy Act. 34-1-107(h)

	Respondent Rights (34-3-106.)

	Respondent has the right to:

(1) On demand by Respondent or the GAL, a hearing on the issue of disability;

(2) Present evidence and confront and cross-examine witnesses;

(3) Appeal the final decision on the petition with the assistance of an AAL or adversary counsel;

(4) Attend any hearing;

(5) Have an AAL appointed to advocate Respondent’s interests; and

(6) Request a protective order placing under seal Respondent's health and financial information, including reports provided under § 34-3-105(c).
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