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	Statute of Limitations for Electives. 9 months from Decedent’s death. Exempt Property: 30-2-101(d) and 31-4-102(a)(1).  Year’s Support: 30-2-102(g) and 31-4-102(a)(1).  Homestead: 30-2-204(b) and 31-4-102(a)(1). Elective Share: 31-4-102(a)(1).  Acts 2007, Ch 13, Sec. 4 Eff. 07/01/07. All: 30-2-101(d), 30-2-102(g), 30-2-204(b), and 31-4-102(a)(1). 

	Right to electives. A surviving spouse can elect against either an intestate or testate estate. 30-2-101(d), 30-2-102(g), 30-2-204(b), and 31-4-102(a)(1).

	Priority of Claims.  Lines 8 and 9 are not included when calculating electives.

	Line 1. PROBATE Estate. 31-4-101(b). All Decedent’s real/personal property subject to disposition under provisions of Decedent’s will or laws of intestate succession. Note this definition of Gross Estate is different from the one used to deduct the value of assets passed under Line 14.

	Line  2. Secured Debts. 31-4-101(b) To extent secured creditors are entitled to realize on applicable collateral.

	Line 3. Administration Expenses. 30-2-317(a)(1); 31-4-101(b). Bond premiums, reasonable compensation to personal rep./counsel, etc.

	Line 4. Reasonable Funeral Expenses. 30-2-317(a)(2); 31-4-101(b).

	Line 5. Exempt Property. 30-2-101(a)(1). Exempt from all claims 30-2-101(c). If there is no surviving spouse, MINOR children are entitled to Exempt Property. (Exempt property having a fair-market value (in excess of any indebtedness and other amounts secured by any security interests in such property) which does not exceed $50,000 and consists of: 1) Tangible personalty normally in, or used in or about, the principal residence and is not used primarily in trade or business or for investment purposes and 2) Motor vehicles not used primarily in a trade or business. Minors are not entitled to vehicles 30-2-101(a)(2).

	Line 6. Year’s Support. 30-2-102. Exempt from all claims 30-2-102(d). If there is no surviving spouse, MINOR children are entitled to Year’s Support. (Reasonable allowance in money or personal property 30-2-102(c) for maintenance according to previous standard of living, considering the condition of estate and the totality of circumstances including assets passing to spouse outside estate. Only personalty and not realty is chargeable with year’s support. Cannot use award to force estate into insolvency in order to sell real estate 1 unless the realty was left to the estate itself. In re Estate of Gray, 729 S.W.2d 668, 672 (Tenn.Ct.App.1987)(citing Cate v. Cate, 43 S.W. 365 (Tenn.Ct.App. 1897) Words “taking into account the condition of the estate” refer to a situation in which estate is not sufficient to pay full year’s support without serious impairment or depletion; While Phipps v. Watts, 781 S.W.2d 863 (M.S., 1989) perm. app. denied (1989) provides there is no authority for construing the statute to mean court should not allow year’s support if surviving spouse is able to support himself, note that in 1993, 30-2-102(a) was amended to extent that Court could consider the totality of the circumstances in fixing the allowance, including assets which may have passed to the spouse outside of probate. (Purpose of statute: to maintain surviving spouse while giving spouse opportunity to adjust to loss or decrease in standard of living provided or contributed to significantly by deceased. Hall v. Jeffers, 796 S.W.2d 135 (E.S., 1990) perm. app. denied (1990).(Statute to be construed liberally in favor of the right of the widow. Acuff v. Daniel, 215 Tenn. 520, 387 S.W.2d 796 (1965).

	Line 7. Homestead. 30-2-201 — 30-2-211; 31-1-104; 26-2-301 Basic Exemption. Free from debts. Argument can be made that 31-1-104(a) Unless the homestead has been converted to cash pursuant to 30-2-209, homestead in cash does not pass free from debts. Language in 30-2-209 and 31-1-104 distributed outright and in fee supports a finding that it does pass free from debts in that instance as well.  If there is no surviving spouse, MINOR children are entitled to homestead. 31-1-104. (Homestead, not greater than $5,000, to surviving spouse for life, then to children (if not otherwise disposed of by will.)  OR ($5,000 in cash or personal property.  Costs of homestead application paid by applicant unless Court otherwise orders.


	Line 8. Taxes and Assessments. 30-2-317(a)(3). These are taxes/assessments imposed by federal or state government or subdivision. It is noted that this claim prioritized in this statute is not mentioned in T.C.A. § 31-4-101(b) dealing with electives. [That is because, as the Tenn. Dept. of Revenue has held, federal income tax claims do not take priority over a surviving spouse’s elective share because the elective share is not a “debt” of any kind but rather a statutory entitlement. See, e.g., Estate of Walker v. Tenn. Dept. of Revenue, 24 TAM 34-18 (E.S., Susano, July 13, 1999).]

	Line 9. Creditor Claims. 30-2-317(a)(4). Note that this is not included under the elective share as the electives are not subject to unsecured creditors.

	Line 11. Net Estate. 31-4-101(b).  All decedent’s property (personal and real, notwithstanding 31-2-103) subject to disposition under the provisions of decedent’s will or the laws of intestate succession, reduced by: secured debts to extent that secured creditors are entitled to realize on the applicable collateral, funeral and administration expenses, and award of Exempt Property, Homestead and Year’s Support. (This provision takes precedence over 30-2-317, priorities among creditors.

	Line 12. Elective Share Amount. 31-4-101 — 31-4-102. MINOR children are not entitled to an elective share; however a pretermitted ADULT child is entitled to an intestate child’s share. 32-3-103. < 3 years, 10% of net estate; 3 years but < 6, 20% of net estate; 6 years but < 9, 30% of net estate; 9 years +, 40% of net estate. 

	Line 13. Share of Surviving Spouse. 31-2-104(a)(2). A child’s share but not less than one third.

	Line 14. Value of Assets Passed. 31-4-101(c). Value of each asset included in Decedent’s gross estate for Tennessee Inheritance Tax purposes that passed to surviving spouse, but does not include Exempt Property, Year’s Support, or Homestead. For purposes hereof, the decedent’s gross estate shall be determined by the court in the same manner as for inheritance tax purposes pursuant to 67-8-301, et seq.  Eff, 07/01/07.

	Line 15. Elective Share Payable. Exempt from unsecured creditors.  31-4-101(d). “The elective-share amount payable to the surviving spouse is exempt from the claims of unsecured creditors of the decedent's estate and, notwithstanding § 30-2-614(b) or (e), shall not be allocated to any United States or any state estate, inheritance or other death transfer tax if the elective share amount qualifies for and is used as a marital deduction in determining the decedent's death tax liability under any applicable estate, inheritance or other death transfer tax statute.”


1 Consider this senario: Decedent died as sole owner of Blackacre. He left no will specifically devising Blackacre to his estate. Therefore Blackacre passed immediately to Decedent’s heir(s), devisee(s), or by right of survivorship, hereinafter “Owner”. Blackacre, then is not a part of Decedent’s estate. Blackacre was sold in order to pay Decedent’s creditors. Q. Can sale proceeds of Blackacre be used to pay the surviving spouse’s Year’s Support Allowance authorized by 30-2-102. A. No. Surviving Spouse is “entitled to a reasonable allowance in money out of the estate for Surviving Spouse’s maintenance…” 30-2-102. Unless Blackacre is specifically left to Decedent’s estate, “estate” as that term is used in 30-2-102(a), does not include Blackacre belonging to Decedent at his death. Owner’s Blackacre can be brought into the estate solely to satisfy Creditor claims and pay estate expenses. 30-2-402. Surviving Spouse seeking electives is not a “creditor”.  Logic: Since Blackacre belongs to Owner, it would be in equitable for net sale proceeds after payment of debts to be given to some third party other than Owner. Year’s support must be paid from the personal assets of the estate, not including the exempt property, and not including the proceeds from the sale of real estate to pay debts. Tennessee courts have consistently held that proceeds from real property sold to satisfy creditors of an insolvent estate do not become estate assets in the hand of the personal representative for the purpose of satisfying an exemptive claim of a year’s support.

	Table 1. Elective Share Payable T.C.A. § 31-4-101.
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