	S. Lee Akers, Clerk & Master

Eleventh Judicial District of Tennessee 
	This document is for general information only, is not a substitute for qualified legal advice, and should not be relied upon or construed as legal advice. Persons wanting legal advice based on specific facts must seek advice from their lawyer.

	Insolvent Estates & Sale of Real Estate to Pay Debts.
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	ß = Beneficiary.  Statutes intermingle the terms devisee and heir yet the terms are not interchangeable. (In the context of insolvent estates we simply here use the term beneficiary, which includes any legatee, devisee, or heir.

	
	BFP = Bona fide purchaser for value
	CR = Creditor
	Ð = Decedent

	
	debt = Includes bona fide expenses, taxes, debts and demands.
	RE = Both RA and REA
	PR = Personal Representative

	
	PA = Personal Assets. Ð’s personal property; 1st subjected  to debts

	
	RA = Real Assets. Ð’s real property subject to administration. (e.g., left to the estate in a testamentary document
); 2nd subjected to debts.

	
	insolvent estate = An estate is insolvent when PA and RA are insufficient to pay debt.

	
	REA = Real Estate Available. Realty Ð left to ß. (Not subject to administration.) If PA and RA are insufficient to pay debts, REA may be brought back into estate and sold. ß of REA may compel others holding/claiming under Ð to contribute pro rata their interests. 30-2-402(d). The REA belongs to Ð’s ß of the REA; any balance from the sale left after payment of debts belongs to ß and not to the PR or distributees.


	Part A. Insolvent Estates

	Only 3

Types of Assets are Available

for

Debts

of an

Insolvent

Estate
	( PA
	( RA
	( REA
	To Be Sold 

	Only 11 scenarios to consider how assets are to be sold:

	
	insufficient
	none
	none
	PA
	
	
	1
	1 – 3 require Notice of Insolvency.

	
	none
	insufficient
	none
	
	RA
	
	2
	

	
	insufficient
	insufficient
	none
	PA
	RA
	
	3
	

	
	none
	none
	insufficient
	
	
	REA
	4
	4 – 7 require Notice of Insolvency after sale.

30-2-402(b)(2). Preliminary formal suggestion of

insolvency not needed, nor advertisement for CRs

other than already made pursuant to 30-2-306.

	
	insufficient
	none
	insufficient
	PA
	
	REA
	5
	

	
	none
	insufficient
	insufficient
	
	RA
	REA
	6
	

	
	insufficient
	insufficient
	insufficient
	PA
	RA
	REA
	7
	

	
	none
	none
	sufficient
	
	
	REA
	8
	8 – 11 do not require Notice of Insolvency
as all debts will be paid. REA balance after debts

must be distributed pro rata to prior owners.2

	
	insufficient
	none
	sufficient
	PA
	
	REA
	9
	

	
	none
	insufficient
	sufficient
	
	RA
	REA
	10
	

	
	insufficient
	insufficient
	sufficient
	PA
	RA
	REA
	11
	

	Notice

of

Insolvency
30-5-102
	PR must file, after claim deadline date, if estate is unable to pay CRs. 30-2-310.
	Copy to each filed CR by certified mail, return receipt requested,
	Mailing may be by estate attorney, PR, or, if requested, C&M.

	
	Requires Accounting of Assets by PR, Proposed Plan of Distribution and must clearly state: Objections to this proposed plan of distribution must be filed with the Court within 30 days from the date of receipt of this notice. 30-2-317; 30-5-103

	
	Objections To Proposed

Plan of Distribution
	If not filed within 30-day period, PR may execute plan and close estate, relieving PR of further liability.

	
	
	If filed within 30-day period, Master’s Hearing must be scheduled between 15-30 days from the last day upon which objections may be filed. 30-5-104. C&M must give notice of the hearing to estate attorney, PR, CR filing objection, and all claiming CRs.

	
	Report & Exceptions
30-5-105
	Master’s Report setting forth the findings must be filed within 10 days of the hearing.

	
	
	Exceptions
	If not filed, Master’s Report becomes judgment.
	When determination is final, distribution must be made and the estate closed.

	
	
	
	If filed, matter is determined by the Court.
	

	Petition

for

Sale
of

REA
	Chancery, Circuit, and Probate Courts have jurisdiction to sell REA for debts, distribution, or partition. 30-2-401

	
	Proof of Exhaustion of Personalty
	Before ordering REA sale, Court must be satisfied PA and RA have been duly exhausted, and the debts are justly due and owing to PR or CRs. 30-2-404

	
	Probate Court

30-2-402
	Petition may be filed in the probate estate regardless of the county in which the land lies.

	
	
	If PA and RA are insufficient to pay debts, PR, or CR whose claim is duly filed, may, at any time, file in the probate action a Petition To Sell Real Estate for the sale of Ð’s REA, or so much as may be necessary.

	
	
	No preliminary formal suggestion of insolvency is required as the petition provides sufficient notice.

	
	
	Spouse, ß, encumbrancers, and others interested in the REA, must be impleaded, excepting CR’s
	No further notice to CR than already made under 30-2-306. Neither this procedure nor any order made herein will change the manner or affect the time for filing claims as provided in 30-2-307.

	
	
	If Court is satisfied that PA and RA are insufficient and that REA should be sold,
 it may order sale of REA in whole or part, subject to subsequent Court confirmation. Court may also ratify contracts of private sale and authorize PR to sell.

	
	
	If REA is in other county, sale must be held there, and upon notice as Court may require. C&M must file with Register in other county a certified copy of ORDER CONFIRMING SALE and charge expenses of sale and cost of recording as costs.

	
	
	ß whose REA is sold may, either in this action or by subsequent action, compel others holding/claiming under Ð to contribute pro rata their respective interests for purpose of equalizing the burden of the loss.

	
	Chancery or Circuit Court
30-2-403
	Petition may be filed in Chancery or Circuit Court provided any portion of REA lies in Hamilton County.

	
	
	Where PR has exhausted PA and RA in debt payment, leaving debt unpaid, or paid by PR personally, and Ð left REA, on PR’s petition, or any bona fide CR whose debt remains unpaid, Chancellor may order sale of REA, or of such portions as may prove least injurious to ß, and as sufficient to satisfy debts.


	Part B. Claims Against Beneficiaries and Alienated Property

	Probate Court
30-2-406 

	Where CR is PR and PA or RA are insufficient to satisfy debts, CR may proceed in the probate estate with an action in equity against ß for recovery of the CR’s demand. The CR files a complaint in the probate estate setting forth the nature and amount of the debt praying that ß may be made defendants thereto.

	RE in ß’s hands:
	if an order is made against ß, execution shall issue against RE in ß’s possession. 30-2-407

	Alienated

RE

30-2-408
	If ß alien RE before action is brought, ß is answerable to any CR for debts to the value of the RE. 

	
	Up to 6 Months from Ð’s Death
	Mortgagee/BFP from ß take RE subject to right of CR whose debt is otherwise unsatisfied.

	
	
	CR’s valid claim constitutes lien on RE that is subject to liens in hands of ß or their alienees.

	
	After 6 Months from Ð’s Death
	If no PR qualifies, mortgagee/BFP take title free from unsecured CR to subject RE to the debt, unless mortgagee or purchaser take with actual knowledge of the debt.

	
	
	Mortgagee/BFP take free from the title, right, or claims of person claiming under unprobated will, unless such mortgage/BFP has actual knowledge of existence of the unprobated will.

	Scire Facias
 When Debt was Sued on Prior to Ð ‘s Death. Where Ð’s estate is unopened, one who brought an action against Ð in Ð’s lifetime may, in that action, issue a scire facias against ß.
 On return of scire facias made known to ß, plaintiff may prosecute the action to judgment and execution against REA descended or devised to ß.  30-2-409

	When PA is Exhausted or Insufficient. In suit against PR, if the plea “fully administered,” “no assets,” or “not sufficient assets to satisfy the plaintiff’s demand,” is found for PR, plaintiff may proceed to ascertainment of plaintiff’s demand, and entry of judgment. Before execution against REA, however, ß must be summoned by scire facias to show cause why execution should not issue against REA for judgment, or so much of it as there may not be PA or RA available to discharge the debt. 30-2-410

	Judgment Without Appearance
	Upon return of 2 writs of scire facias, that ß have been summoned on each, or that they reside out of state and have no guardians upon whom the writ can be executed, judgment shall be given against the REA in their hands, though no appearance be made for them. 30-2-412

	Plea of Sufficient Assets, Waste, or Concealment – Trial of Collateral Issue – Execution. ß may respond to the writ by pleading that PR has sufficient assets, or has wasted/concealed assets, upon which plea the Court must order the trial of a collateral issue between PR and ß. If this issue is found against PR, the original plaintiff or complainant shall have execution not only against Ð’s goods and chattels, but also against the proper goods and chattels, lands and tenements of  PR. 30-2-413

	Execution Against Realty
	For judgment against ß, execution shall issue against REA, descended or devised. 30-2-414

	Contribution Among ß 30-2-415. As a result of judgment (30-2-414), if ß is evicted from REA devised or descended to ß, ß may bring an action at law or in equity against the other ß’s, for the evicted ß’s proportion of the value of the REA sold, stating in the complaint the value of the several devises or descents. Recovery against other ß’s must be pro rata the value of all the devises or inheritances proved on the trial, without regard to the sum the estate received for the REA from which the ß was evicted.

	Purchaser's Remedy When Sale is Set Aside at Instance of ß 30-2-416 If ß’s REA has been sold for debts (30-2-409 - 30-2-415), ß may file action against purchaser for recovery of the REA, for failure of service of the scire facias personally on minor heirs. If ß is successful, and upon application of purchaser, the Court rendering the judgment must set aside the satisfaction of the original judgment or execution, and thereupon the original judgment shall be revived, and may be enforced by purchaser against REA in the same way as the original judgment could have been enforced. (The losing purchaser is subrogated to the rights of CR.)

	Restitution from PA when REA was Subjected to Pay Debts
	When REA has been sold to pay debts and PA is found that should have been applied to those debts, ß or other aggrieved person may maintain an action to procure reimbursement from the PA. 30-2-417

	Court 

Ordered

Sale of RE
§ 30-2-418
	If PA are ascertained (by Master’s Report and confirmation) to be insufficient to pay debts, (and if Will does not give PR power to sell RA), Court will direct RE be sold, or so much to pay debts. (Nb: Last Will can give PR power to sell RA but not REA as it has already been devised to ß.)

	
	C&M to notify ß, spouse, and other interested parties of hearing to determine advisability of selling RE as they must be parties to the action. For Court to order, however, it is not necessary for all parties to be at the hearing.

	
	After notice to parties and considering appraisal of 1 qualified appraiser as to the fair market value of the REA, Court may order sale of REA. Sale may be by public/private means and upon terms/conditions set by Court.


� Or by other operation of law such as a remainder interest.


� C.f., Pritchard on Wills and Administration of Estates, § 872, 5th ed. Sale proceeds of REA cannot be used to pay surviving spouse’s Year’s Support Allowance authorized by 30-2-102. While a surviving spouse is entitled to “allowance in money out of the estate for maintenance”, “estate”, as that term is used in 30-2-102(a), does not include REA. REA can be brought into the estate solely to satisfy CR claims and pay estate expenses. 30-2-402 A surviving spouse seeking electives is not a CR and the payment of the year’s support is not an estate expense. Year’s support must be paid from the personal assets of the estate, not including the exempt property, and not including the proceeds from the sale of REA to pay debts. Tennessee courts have consistently held that proceeds from REA sold to satisfy CR of an insolvent estate do not become estate assets in the hands of the PR for the purpose of satisfying an exemptive claim of a year’s support.


� Must be disbursed pursuant to priority of claims 30-2-317


� Every deed made pursuant to Court order, whether by public or a private sale, and every Court order divesting/vesting title is effective to divest all the right, title and interest, legal and equitable, in the REA sold, and vest it in the purchaser.


� Although this statute is in the part dealing with the sale of RA and REA, for two very good reasons, CR should be able to use this statute to recover PA in ß’s possession: 1) 30-2-404 requires the court to be satisfied that the PA have been exhausted, and 2) this action is an equitable one. 30-2-403, 30-2-405


� A judicial writ requiring the person against whom it is brought to show cause why the party bring it should not have the advantage of a matter of record. The name scire facias is used to designate both the writ and the proceeding.


� If any are minors, Court must appoint a guardian ad litem for the purpose of defending the action. (Technically, an attorney ad litem would be required to defend the action. Guardian ad litem and attorney ad litem are not the same.) When any ß is a minor and has a guardian, the scire facias must be served on the guardian and ß. 30-2-411
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