	S. Lee Akers, Clerk & Master

Eleventh Judicial District of  Tennessee
	This document is not a definitive statement of the law, is for general informational purposes only, is not a substitute for qualified legal advice, and should in no way be relied upon or construed as legal advice. If you want specific information on legal issues or wish to address specific factual situations, you should seek advice from your lawyer.

	Claims Against Estates & Revival Of Actions

	Part 1.  Claims Against Estates

	1.1 If administration letters are granted more than one year from Decedent’s death, the probate clerk can make no publication for creditors, and the claim is barred. T.C.A. §§ 30-2-306(f); 30-2-310.
 The probate clerk is required to return unfiled any claim submitted more than 12 months from Decedent’s date of death. 


	1.2 If letters for estate administration are granted before 1 year from Decedent’s death, the timeliness of a claim is determined pursuant to the application of these dates:
	( Decedent’s date of death.
	If creditor receives actual notice between ( and (, creditor has until (to file claim.

	
	( Appointment of personal representative
	

	
	( First publication of notice to creditors
	If creditor receives actual notice between ( and (, creditor has either 60 days from that notice or up to one year from date of death to file claim, whichever time is shorter.

	
	( 60 days before (
	

	
	( 4 months from (
	

	
	( 30 days after (
	

	
	( 60 days before (
	If creditor receives actual notice between ( and (, or, if no actual notice is received at all, creditor has until ( to file claim. 


	
	( 12 months from (
	

	1.3 The actual notice required is, at a minimum, information regarding i) the commencement of the estate administration and  ii) the time period within which claims must be filed with the probate court. Knowledge of Decedent’s death, standing alone, does not constitute the concept of actual notice under T.C.A. § 30-2-307. See Estate of Jenkins v. Guyton, 912 S.W.2d 134, 138 (Tenn. 1995).

	1.4 A cause of action is not a debt within the meaning of T.C.A.§ 30-2-307.  Such claims are treated in two very distinct ways:
	civil actions commenced before Decedent’s death 
  See paragraph 1.5
civil actions commenced after Decedent’s death 
     See paragraph 1.6

	1.5 For civil actions commenced before the decedent’s death, T.C.A. § 30-2-320 mandates that the demand be “legally filed” against the estate, “at the time of the filing with the [Probate] [C]lerk…of a copy in duplicate of the order or revivor, one…of which copies shall be certified or attested, a notation of which shall be entered by the [Probate] [C]lerk in the record of claims, as in the case of other claims filed. Pending actions not so revived against a personal representative within the period prescribed in 30-2-307(a) shall abate.”

	The mere filing of a claim in the estate being administered does not constitute proper revival.
	The mere revival in the pending civil action does not constitute a claim legally filed in the estate being administered.

	1.6 Civil actions commenced after the decedent’s death are governed by T.C.A. § 30-2-315(c).  The action should be commenced before the claim is filed in probate; if there is no civil action pending on the cause of action when it is filed as a claim, you run a risk the claim may be summarily dismissed. While the action itself must be filed before one year after Decedent’s death or it will be forever barred as a claim against the estate, 
 the claim must be filed in probate court as required in T.C.A. §§  30-2-307 and 30-2-308 (i.e., just as any other claim.) The claim founded on a cause of action pending in another court is then held in abeyance until the final determination of the independent action, where, upon the filing of a certified copy of the final judgment in that independent action, the probate court is authorized to enter judgment accordingly.


	Caveat: Those who merely obtain letters for an Administrator ad litem in order to file a civil action against an estate may find when the final judgment is rendered in the civil action, usually more than one year from Decedent’s death, that their claim is barred — having never been timely filed in an estate being administered.

	Part 2.
Revival of Actions

	2.1 Your civil action 
 pending against a party at the time of the party’s death—if the cause of action is not extinguished by death—must be “revived” (i.e., a proper substitution of an authorized estate representative.)  While “revival” actually refers only to taking the step to keep your pending civil action from being dismissed 
 by substituting a party for the decedent, it is, in fact, a two-step process:

	a) keeping the civil action from being dismissed 
, and

	b) legally filing your claim in an estate administration.
 To be “legally filed”, you must file in the probate matter a copy in duplicate of the order or revivor, one of which must be certified or attested. Pending actions not so revived against the personal representative shall abate. While you must have your revivor entered within the prescribed time, 
 or your action shall be dismissed, do not confuse the time to revive your action with the time to get your claim “legally filed” in the probate matter. you must have your order of revivor filed in the probate matter within the time required in t.c.a. § 30-2-307(a) or your action abates. (Take note that the word abate has the effect of a statute of repose rather than a statute of limitation; do not rely upon any rules that allow late filing due to expiration of the period on a weekend or holiday.)

	The proverbial horns of a dilemma: a proper substitution of an estate can occur in your pending civil action, yet your claim can still be barred if not legally filed 
 (timely and properly) in the estate proceeding.


	2.2 In your pending civil action, substitution for Decedent by Decedent’s estate can be accomplished in one of two ways:
	a) a representative of the estate being administered may be substituted for Decedent; or

	
	b) an Administrator ad litem, pursuant to T.C.A. § 30-1-109, may be appointed by the Court in your civil action, if applicable, or by joining an Administrator ad litem appointed by a competent court.

	Caveat: the existence of an Administrator ad litem does not insure there is an estate being administered in which you can legally file your claim as required.


	2.3 Although time to revive your civil action is governed by the limitations established in Rule 25, Tenn. R. Civ. P., in order for you to collect that possible judgment, there are two limitations you must meet:
	a) you must file a MOTION FOR SUBSTITUTION in your civil action “…not later than 90 days after the death is suggested upon the record by service of a statement of the fact of the death….” (Rule 25, Tenn. R. Civ. P.), and

	
	you must legally file
 your claim in an estate being administered not later than a period of four months from the date of first publication of NOTICE TO CREDITORS,
 unless there is some exception applicable in T.C.A. § 30-2-307(a), but in no event beyond one year from the death of the decedent.  


	n. b.:  FAILURE TO COMPLY WITH BOTH THESE LIMITATIONS WILL BAR YOUR CLAIM.




















� Except for: 1) claims for state taxes (T.C.A. § 67-1-1501) and child support claims, which are not barred by a statute of limitations. Judgments for child support payments for each child subject to the order for child support pursuant to this part shall be enforceable without limitation as to time. T.C.A. § 36-5-103(g), Acts 1997, ch. 551, § 72, July 1, 1997.] See also Anderson v. Harrison, C/A 02A01-9805-GS00132 (W.S., Jackson, Jan. 1999).


� T.C.A § 30-2-307(d), Acts 2007, Ch. 8, eff. 03/28/07.


� T.C.A § 30-2-307(a)(1)(A). 


� T.C.A. § 30-2-320. These actions must be revived as stated in Part 2.


� T.C.A. § 30-2-315(c).


� T.C.A. § 30-2-310.


� T.C.A. § 30-2-315(c).


� Rule 2, Tenn. R. Civ. P.


� Rule 25.01(1), Tenn. R. Civ. P.


� Rule 25.01(1), Tenn. R. Civ. P.


� T.C.A. § 30-2-320.


� Once the Statement of Fact of Death has been filed in the action to be revived, you have 90 days to file your Motion for Substitution or your action shall be dismissed. TRCP 25.01(1). 


� T.C.A. § 36-2-320.


� T.C.A. § 36-2-320.


� T.C.A. § 30-2-309. — Statute of limitations arrested by filing claim.— The filing of claims within the time and in the manner provided in §§ 30-2-307 and 30-2-308 shall operate to arrest any statute of limitations applicable thereto.


� T.C.A. § 30-2-306(b).


� T.C.A. § 30-2-310. Except for: 1) claims for state taxes (T.C.A. § 67-1-1501) and child support claims, which are not barred by a statute of limitations. Judgments for child support payments for each child subject to the order for child support pursuant to this part shall be enforceable without limitation as to time. T.C.A. § 36-5-103(g), Acts 1997, ch. 551, § 72, July 1, 1997.] See also Anderson v. Harrison, C/A 02A01-9805-GS00132 (W.S., Jackson, Jan. 1999).
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